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INTRODUCTION 

 Ray H., the father of the minor Braxton H., has appealed from orders 

denying his Welfare and Institutions Code section 388
1

 petition and terminating his 

parental rights under section 366.26.  Braxton had a positive toxicology test at birth as a 

result of the drugs his mother, Theresa L., had been taking just before he was born.  Ray 

admitted he too was a long-time abuser of drugs.  He asserts, however, that he has met 

the changed circumstances and best interests of the child test of section 388. 

 We affirm both orders.  Ray has made some progress in overcoming his 

drug problem, but the juvenile court determined it was not enough to amount to changed 

circumstances.  Likewise, the court found Ray had not carried his burden to show that 

Braxton would be better off with Ray than with the foster parents who wanted to adopt 

him.  We cannot say on this record that the court abused its discretion in making these 

determinations.  Ray presented no argument or authority for overturning the order 

terminating his parental rights, so this issue is waived on appeal. 

FACTS 

 Braxton was born in early March 2014.  He tested positive at birth for both 

amphetamines and marijuana.  Theresa, his mother, had been abusing drugs throughout 

her pregnancy, most recently two days before Braxton was delivered by Cesarean section.  

She had foregone prenatal care during the third trimester because she did not want her 

drug use to be discovered.  Both Ray and Theresa were homeless and unemployed.
2

   

 Orange County Social Services Agency (SSA) detained Braxton at birth.  

Both Theresa and Ray openly admitted their drug use.  Theresa, who was then 20, had 

been using drugs since she was 14 and using daily since she was 15, except for three 

years she spent at a drug rehabilitation ranch in Utah.
3

  Ray, who was 52, had been using 
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  All further statutory references are to the Welfare and Institutions Code.   

 
2

  Theresa told the social worker who interviewed her in early April that she had never held a job.   

 
3

  Theresa stated she began using again as soon as she returned home from Utah, “‘to make up for 

lost time.’”   
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drugs on and off since his early 30’s.  He had an active warrant for a drug offense and a 

string of arrests for narcotics-related offenses and domestic violence.  Ray knew Theresa 

was using while she was pregnant.  Although he did not approve, he made no effort to 

stop her and, in fact, usually joined in.  Theresa and Ray both reported they became 

physically violent when they were under the influence.   

 Ray had enlisted in the army when he was 16 and was honorably 

discharged after six years.  He obtained a certificate as a security guard and worked for a 

long time, most recently as a materials handler.  He was fired from his job in September 

2012.  Although he had used drugs for many years, he had been clean for six years, until 

he lost his job.  He began using again around the same time he and Theresa began dating.  

He entered a drug treatment program in San Diego for about six months in 2011 and did 

well after leaving it until he began seeing Theresa again.  They started using drugs every 

day, and Ray admitted he was an addict, although he tested negative for drugs at the end 

of March and during April 2014.   

 The detention hearing was held on March 11, 2014.  Both Theresa and Ray 

were present.  Both stated they wanted to stop using drugs, and the court authorized funds 

for drug patches.
4

  The court ordered monitored visitation and reunification services for 

both Ray and Theresa.   

 Braxton was placed for a short time with family friends.  The friends told 

SSA they no longer wanted to care for him because of Ray’s past violence and lying.  

Braxton was placed with a foster family in April 2014, where he continues to reside.  The 

foster parents expressed an interest in adopting Braxton if reunification failed.   

                                              

 
4

  Both later admitted they had been under the influence at the hearing.   
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 Ray had monitored visitation with Braxton in March 2014, sometimes with 

Theresa and sometimes alone.  Ray appeared to be at a loss about how to care for an 

infant, although he already had three adult children.  He visited in April, and the monitors 

reported the visits went well.    

 SSA also gave Ray a list of programs, such as drug abuse and parenting 

classes, in which he should enroll.  As a veteran, Ray began investigating resources 

available from the Veterans Administration (VA) and related providers for housing and 

drug treatment.  He and Theresa obtained counseling services and rent money for five 

months through the VA.   

 The disposition hearing took place on April 10, 2014.  Theresa and Ray 

waived their rights to a trial and submitted on the petition.  The juvenile court set the six-

month review hearing for October 27 and warned both of them that at that time it might 

have to set a hearing terminating their rights if they did not visit and participate in their 

case plan.   

 The six-month review did not take place on October 27.  The SSA report 

for that date disclosed that Ray and Theresa had been evicted for nonpayment of rent at 

the end of September.  Theresa had been arrested at the same time.  Ray had had a full-

time job as a security guard, but he stopped working in August and began living in a 

shelter in October.  He had outstanding warrants in San Diego.  Both Ray and Theresa 

had made minimal progress with their case plans.   

 Ray missed counseling appointments and began using drugs again.
5

  He 

refused SSA’s recommendation that he separate from Theresa and enter a sober living 

program.  Ray insisted he would find housing through the VA.  He continued to miss 

                                              

 
5

  Ray’s counselor reported Ray had appeared for a counseling session while on drugs, a report Ray 

denied.  He later admitted the counselor had been correct.   
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appointments and drug tests and to test positive when he did test.  In October, SSA began 

to recommend that reunification services for Ray and Theresa be terminated.   

 Ray’s visits with Braxton had begun to show strain in June 2014.  When he 

and Theresa visited together, they had to be reminded frequently not to argue in front of 

Braxton.  When the baby cried, Ray yelled at him to stop.  They missed several visits in 

September.  The foster mother, who had been monitoring the visits, told SSA in early 

November that she did not want to monitor any longer because Ray and Theresa 

constantly argued during visits.  In mid-November, during a visit, an argument escalated 

into violence, and Theresa slapped Ray’s face while he was holding Braxton, who at that 

time was eight months old.  The conflict continued after they left the visitation room; Ray 

punched Theresa in the face.  The police were called, and SSA suspended visits until the 

next court hearing.  Fortunately, Braxton missed the worst of the episode and, according 

to his foster mother, was unaffected by it.   

 Ray entered Phoenix House on December 12, 2014, enrolling in the 

inpatient drug and alcohol program.  He told SSA he and Theresa were no longer 

together, although he denied punching Theresa during the November visit.  As part of the 

program, Ray could not leave the facility for 30 days and so could not visit Braxton.  

 The six-month review hearing finally got underway on January 22, 2015, 

nearly nine months after the disposition hearing.  It did not conclude until February 10.    

Ray testified that he had been in two residential drug treatment programs between 2003 

and 2012.  One was Set Free Ministries, a religion-based program, which he entered in 

2002 or 2003.  The other was New Resolves, which he entered somewhere around 2011.  

He stayed off drugs for a while after Braxton was detained, but relapsed in August 2014.  

In addition, Ray had tried 12-step programs four or five times, but had never made it past 

the fourth step.  He attended other programs offered by SSA, but as he was back using 

drugs, he stopped going.  Ray testified he was not ready to take care of Braxton, because 
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he had not finished his rehab program, and would not be ready for at least another three 

months, possibly longer.   

  At the end of the proceeding, on February 10, 2015, the juvenile court 

found that SSA had offered reasonable services to Ray.  It found he had failed to take 

advantage of them or of the services offered by the VA until virtually the last minute – 

and well past the six-month review period – notwithstanding the court’s warning to him 

in April 2014 regarding the time limits for making progress on his case plan and his 

admitted relapse into drug use in June 2014.  Accordingly, the court terminated Ray’s 

reunification services.  It set June 10, 2015, for the hearing under section 366.26.   

 Ray filed a section 388 petition in July 2015, asking for additional 

reunification services or a return of Braxton to him.  The petition was summarily denied.  

Ray filed a second petition in September 2015.  Apparently the court did not rule on this 

petition, and Ray renewed it in November 2015.  The November petition duplicated the 

September one, with some additional drug test results.  The juvenile court denied the 

section 388 petition and moved on the section 366.26 hearing.   

 After hearing testimony from Ray, the juvenile court terminated both his 

and Theresa’s parental rights.   

DISCUSSION 

 We first address the notice of appeal filed by the Orange County Public 

Defender.  The notice identified Ray as the appellant, but it identified denial of mother’s 

section 388 petition as one of the orders being appealed from in two places and never 

mentioned Ray’s motion at all.  Theresa made no such motion.   

 The notice of appeal defines our jurisdiction and the scope of the appeal.  

(Dakota Payphone, LLC v. Alcaraz (2011) 192 Cal.App.4th 493, 504.)  Nevertheless, we 

can construe notices of appeal liberally to implement the policy of having appeals heard 

on the merits, especially when a faulty notice is not prejudicial and causes no confusion 

about the subject of the appeal.  (See Norco Delivery Service, Inc. v. Owens-Corning  
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Fiberglas, Inc. (1998) 64 Cal.App.4th 955, 960-961 [error in notice in identifying motion 

appealed from not grounds for dismissing appeal].)  Accordingly we will address the 

merits of Ray’s appeal.  

 The November section 388 petition made two requests:  resume 

reunification services or return Braxton to Ray.  Ray’s opening brief confined his 

arguments and authorities to the denial of his request to resume reunification services.  

Although the notice of appeal encompassed the section 388 motion as a whole and also 

the termination of Ray’s parental rights under section 366.26, the termination of parental 

rights and the denial of the request to return Braxton to him have been abandoned on 

appeal.  (See In re Marriage of Falcone & Fyke (2008) 164 Cal.App.4th 814, 830 

[contention waived in absence of legal argument and authority].) 

  Section 388, subdivision (a)(1), provides in pertinent part:  “Any parent . . . 

may, upon grounds of change of circumstance or new evidence, petition the court in the 

same action in which the child was found to be a dependent child of the juvenile court . . . 

for a hearing to change, modify, or set aside any order of court previously made or to 

terminate the jurisdiction of the court.  The petition shall be verified and . . . shall state 

the petitioner’s relationship to . . . the child . . . and shall set forth in concise language any 

change of circumstance or new evidence that is alleged to require the change of order or 

termination of jurisdiction.”  We review an order granting or denying a petition under 

section 388 for abuse of discretion.  (In re Stephanie M. (1994) 7 Cal.4th 295, 318; In re 

B.D. (2008) 159 Cal.App.4th 1218, 1228.) 

 The dependency system as a whole creates a two-phase system.  During the 

first phase, the state must do all it can to get the parents and the children back together 

again.  It must normally offer the parents assistance to try to correct whatever 

deficiencies caused the children to be removed and detained.  The parents’ right to a 
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family that includes their children has priority.  (See In re Jasmon O. (1994) 8 Cal.4th 

398, 420; In re Marilyn H. (1993) 5 Cal.4th 295, 308.) 

 After the lapse of a certain amount of time, however, the parents’ rights and 

problems no longer have priority.  The child’s right to a stable and permanent home 

becomes paramount.  (In re Jasmon O., supra, 8 Cal.4th at p. 420; In re Marilyn H., 

supra, 5 Cal.4th at p. 309.)  Changing this focus acknowledges an irrefutable fact:  what 

may seem a short period of time to an adult “can be a lifetime to a young child.”  (In re 

Marilyn H., supra, at p. 310.)  Before the reunification period ends, the state must show 

why the parent and child should be kept apart; afterwards, the parent must show why they 

should be together.  (In re Dakota H. (2005) 132 Cal.App.4th 212, 223.) 

 During the phase at which reunion is a priority, the court typically orders 

the social services agency to provide reunification services if the child is placed out of the 

home.  (§ 361.5.)
6

  These services, however, do not go on indefinitely.  Their definition 

emphasizes their temporary nature:  “[F]amily reunification services are activities 

designed to provide time-limited foster care services to prevent or remedy neglect, abuse, 

or exploitation, when the child cannot safely remain at home, and needs temporary foster 

care, while services are provided to reunite the family.”  (§ 16501, subd. (h).)   

 For a child who was under three years of age at the time of detention (as 

Braxton was), services are provided for six months from the dispositional hearing but no 

longer than 12 months after the date the child entered foster care unless the child returns 

home.  (§ 361.5, subd. (a)(1)(B).)   This period can be extended at the permanency 

hearing to a maximum of 18 months from the date the child was originally removed from 

the physical custody of his or her parent (§ 361.5, subd. (a)(3)), or at the continued 

hearing under section 366.22 to a maximum of 24 months from the date the child was 

originally removed from the physical custody of his or her parent.  (§ 361.5, subd. (a)(4).)  

                                              

 
6

  The circumstances under which the court need not order reunification services are set forth in 

section 361.5, subdivision (b). 
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In both cases, however, the extension is conditioned on a showing that “the permanent 

plan for the child is that he or she will be returned and safely maintained in the home 

within the extended time period.  The court shall extend the time period only if it finds 

there is a substantial probability that the child will be returned to the physical custody of 

his or her parent . . . .”  (§ 361.5, subds. (a)(3), (a)(4), italics added; see Cal. Rule of 

Court, rule 5.720, subd. (b)(3)(A).)  To extend the reunification services period to 24 

months, the court must also find that “it is in the child’s best interest to have the time 

period extended.”  (§ 361.5, subd. (a)(4).) 

 If the time period for reunification services has expired without a successful 

completion (see, e.g., § 366.21, subd., (e)(1)), services are terminated.  The court holds a 

hearing to consider the statutory alternatives for permanent placement.  The Legislature 

has ranked them in order of preference:  adoption, guardianship, long-term foster care.  (§ 

366.26, subd. (b).)  The emphasis is on stability and permanence for the child.   

 Braxton was physically removed from his parents’ custody at birth, that is, 

early March 2014.  Ray’s reunification services were terminated on February 10, 2015, 

almost a year later, because he had made minimal progress in his case plan.
7

  As the 

juvenile court pointed out, even though Ray had been informed in April 2014, at the 

disposition hearing, that he had only six months (that is, until the end of October 2014) to 

straighten out his life if he wanted to obtain custody of Braxton, he continued to use 

drugs and otherwise failed to keep up with his case plan and get into rehabilitative 

programs until December 2014, when he entered Phoenix House.   

 The initial time period for reunification services, given Braxton’s young 

age at detention, was six months from the disposition hearing to twelve months from his 

entry into foster care, with the caveat that services could be terminated at the six-month 

                                              

 
7

  At the hearing terminating reunification services, the court explained that absence due to illness 

and trial calendar conflicts prevented the matter from being heard in October 2014, six months after the disposition 

hearing, which took place on April 30, 3014.   
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hearing if his parents showed no progress.  (See § 361.5, subd. (a)(1)(B), (a)(3).)  In 

actuality, Ray had well over six months from the disposition hearing to take advantage of 

services on offer – whether through SSA or the VA – and to show a commitment to being 

the parent Braxton needed.  He squandered most of this period on drugs and on conflicts 

with Theresa.  Not until December 2014 did he cut most of his ties to Theresa and make a 

determined effort to get off drugs.
8

  At a “six-month” review hearing at the end of 

January 2015, Ray admitted that he was not ready to have Braxton returned to him and 

would not be ready for at least another three months, possibly longer.   

 Ray’s reunification services were terminated in February 2015, and he did 

not meet the criteria for having them formally extended beyond the statutory six months; 

there had been a de facto extension of three and a half months owing to the court’s 

unavailability, and Ray still was nowhere near ready to care for Braxton.  The permanent 

plan was never to return Braxton to Ray within the extended time, and there was never a 

showing of substantial probability that Braxton would be returned to Ray’s physical 

custody.   Ray did not qualify for an extension of reunification services.  (See A.H. v. 

Superior Court (2010) 182 Cal.App.4th 1050, 1060 [to extend reunification services 

beyond target dates, “there must exist more than just mere hope additional services will 

facilitate reunification.”].)   

 In addition, Ray did not meet the criteria for granting a section 388 petition:  

changed circumstances and Braxton’s best interests.  (See In re G.B. (2014) 227 

Cal.App.4th 1147, 1157; Cal. Rule of Court, rule 5.570, subd. (e)(1).)  In determining 

whether to modify an order, the court considers “the seriousness of the problem leading 

to the dependency and the reason for its continuation; the strength of the parent-child and 

child-caretaker bonds and the time the child has been in the system; and the nature of the 
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  After December 2014, Ray and Theresa were still in touch by phone.   
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change of circumstance, the ease by which it could be achieved, and the reason it did not 

occur sooner.”  (In re Amber M. (2002) 103 Cal.App.4th 681, 685.) 

 As the juvenile court recognized, Ray’s circumstances were changing.  (See 

In re Mickel O. (2011) 197 Cal.App.4th 586, 615; In re Casey D. (1999) 70 Cal.App.4th 

38, 49.)  He had been sober for nearly a year, and he had a job and a place to live, neither 

of which he had had when Braxton was detained.  The court, however, considered this 

alteration to be of insufficient duration to qualify as “changed” circumstances, given 

Ray’s history of relapses.  We cannot say that judgment was erroneous. 

 Moreover, Ray did not carry his burden to show that Braxton’s best 

interests would be served by delaying a determination under section 366.26 while Ray 

tried once again to benefit from reunification services.  (See, e.g., In re J.C. (2014) 226 

Cal.App.4th 503, 526-527.)  Ray never progressed beyond monitored visitation with his 

son.  Braxton was thriving in his foster home, and his foster parents wanted to adopt him.  

He was growing up in a stable and secure environment, one free of drugs and violence.  

Even Ray recognized how this environment had benefitted Braxton.  In October 2015, 

Ray told SSA that he was too old to care for Braxton, that the foster parents were 

providing him with a good home, and that the best outcome for Braxton would be 

adoption by the foster parents and occasional outings with Ray.
9

     

 Ray argued in the juvenile court and argues in this court that, in effect, a 

parent with a long-standing drug habit can never show changed circumstances, rendering 

the possibility of relief under section 388 illusory.  It is true that a long-time addict has a 

difficult time showing changed circumstances.  (See, e.g., In re Ernesto R. (2014) 230 

Cal.App.4th 219, 223, and cases cited.)  But this is not because of prejudice against 

addicts.  Instead, it reflects the insidious nature of addiction.  It is quite common for 

addicts to go “on the wagon” for some period of time, only to fall back into drug use.  

                                              

 
9

  The social worker to whom Ray made these statements repeated them to him, and Ray confirmed 

them.  At the termination hearing, Ray denied telling the social worker that Braxton should be adopted.   
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Ray himself exhibited this off-again, on-again pattern.
10

  He relapsed after a few months 

of sobriety shortly after Braxton was detained.  His stay at Phoenix House was at least his 

third attempt at residential drug treatment, leaving aside the failed 12-step programs.  

This time, he assured the court, it was going to stick.   

 The juvenile court may be excused for not putting a great deal of faith in 

this avowal.  More precisely, it may be excused for declining to postpone Braxton’s 

opportunity for a safe, stable, and permanent home in reliance on Ray’s ability to stay 

away from drugs.  In the past, Ray had taken up drug use again after an extended period 

of sobriety – years, according to him.  At the time of the section 366.26 hearing, he had 

been sober for less than a year.  Braxton was at that point 16 months old.  Could the court 

assume with confidence that more services would guarantee that Ray would stay clean 

for a minimum of 17 years?  The court could hardly be expected to base a “yes” answer 

to that question on such a small stretch of time, especially given Ray’s tendency to 

relapse when under stress.  (See In re Casey D., supra, 70 Cal.App.4th at pp. 48-49 [16-

month-old child too young to protect self if parents relapsed].) 

 Ray knew he had a very small window of time to make very large changes 

in his life.  He started off well, but could not keep it up.  Instead he fell back into drug use 

and diverted a great deal of energy into keeping up a toxic relationship with Theresa.  By 

the time he got around to starting to make those changes, time had run out.  And he had 

shown the court that he could not be depended upon to stay the course.  Even if they had 

been available after the statutory time for providing them had lapsed, the court did not 

abuse its discretion in denying Ray’s section 388 petition for more reunification services.  

                                              

 
10

  Exactly how long Ray was “off-again” was never conclusively established.  The period kept 

getting longer each time Ray talked about it.  When SSA first interviewed him, he said he had been clean for six 

years before he relapsed.  By the time of the hearing on terminating his parental rights, he had been clean for over 

ten years.   

  At the six-month hearing, Ray stated that he had been clean between 2003 and 2013.  When asked 

why, if he had been clean during that period, he had entered a residential drug treatment program in 2011, he stated 

he had entered only “for the shelter.”  His previous testimony was that he had entered this program to get off drugs. 
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DISPOSITION 

 The orders denying the November 2015 section 388 petition and 

terminating Ray H.’s parental rights are affirmed. 
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